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COMMONWEALTH EDISON’S REPLY IN SUPPORTOF MOTION TO STAY

PetitionerCommonwealthEdisonCompany(“ComEd”) respectfullysubmitsthisReplyto

RespondentIllinois EnvironmentalProtectionAgency’s(“IEPA’s”) oppositionto theMotion to Stay

PCB 04-215, which ComEdfiled with the Illinois PollutionControl Board(“IPCB” or “the Board”)on

September23, 3005. In additionto the legal and factualbasesfor stayingtheabove-captionedmatter

previouslyset forth in ComEd’smotion andsupportingmemorandum,ComEdfurtherstatesasfollows:

I.

The BoardandtheUnitedStatesEnvironmentalProtectionAgency (“USEPA” or“the

Agency”), administrativeagenciesboth,simultaneouslyareengagedin proceedingsinvolving thesame

party in interest,thesameFreedomofInformationAct (“FOIA”) requestor,andsubstantiallysimilar

determinationofconfidentialitywith respectto a singlesubmissionofdata. ThattheBoard’sandthe

Agency’sefforts areduplicativeis apparenton its face. EvenRespondentdoesnotcontestthisclaim.

Resp.Mem.Opp. 5, fn. 1. (criteriato be appliedin both mattersis “roughly similar.”); Id. at2 (accepting

CornEd’sstatementoffacts). In fact, RespondentagreesthatUSEPA’sdeterminationherewill carry

“persuasiveauthority.” ~4.at 5. Nor doesRespondentdisputethat theBoardandthe Illinois Supreme

Courthaverepeatedlyapprovedof staysto avoid thewasteof administrativeresourcesthatnecessarily

resultsfrom contemporaneousduplicativematters. ~ Village ofMapletonv. Cathy’sTaD, 313 Ill. App.

3d 264, 266(3d Dist. 2000);MatherInvestment,L.L.C. v. Ill. StateTrapshooters.PCB No. 04-29,2005

WL 1943585(2005).



Limited by the inability to distinguishbetweenthe BoardandUSEPAdeterminations,

IEPA insteadattemptsto avoid a stayby arguingthatoneof thesetwo contemporaneousproceedingsis

actuallynot a“proceeding.” Resp.Mem. Opp.passirn.The factthatUSEPA’smechanismfor taking

final agencyactionon confidentialityclaimsunderFOIA doesnot involve an administrativeadversarial

proceedingis of no import. Both USEPA’sandIPCB’sdecisionsregardingComEd’stradesecretclaims

mayproperlybecharacterizedas administrativesincetheBoard,like USEPA,is an administrativebody

createdby statute. 415 ILCS 5/5. TheBoard’sproceduralrulesdo not limit the availabilityof astayto

casesin which the analogousproceedingis in a courtof law. 35 III. Admin. Code § 101.514.Nor does

theBoard’sdefinitionof “duplicative” so limit staystojudicial tribunals;to thecontrary,a “duplicative”

matter is definedsimply as one“identical or substantiallysimilar to onebroughtbefore the Boardor

anotherforum.” 35 III. Admin. Code§ 101.202(emphasisadded).Caselawcited by Respondent

governingagencyinvestigationsof a matteralsobeforethe Boardis inapposite.The Boardhasmade

clearthat what makesan investigationnot“duplicative” is that it is not partof an “adjudicatory

proceedingby a tribunal,eitheradministrativeorjudicial.” SeeResp.Mem. Opp.3 (quotingFinley v.

IFCO ICS-Chicago.Inc.. PCB 02-208,slip op. at9 (2002)). Here,both administrativeproceedings—

neitherof which is pendingin aconstitutionalcourt—areadjudicationsof a FOJA requestandthe

interestedbusiness’slegal objectionsto the request.

Not only doesRespondentfail to differentiatebetweenthe two proceedings,but to the

contrary,Respondent’soppositionmemorandumagreesthatUSEPA’sdecisionhas“persuasive

authority” for the Board. Resp.Mem.Opp.at 5. Theproceduralhistoryof PCB04-215makesevident

thesubstantialoverlapbetweenthe Board’sand USEPA’scurrentdeterminations.It was only in response

to aUSEPARequestfor Information(“Information Request”),pursuantto § 114 of the CleanAir Act,

thatComEdcompiledandsubmittedtheConfidentialArticlesat issuehere. In fact, IEPA never

requested—formallyor informally—theinformationthatSierraClubnow seeksfrom it. Rather,ComEd

submittedthe datato IEPA as acourtesy,atthe informal requestof USEPAduringComEd’sdealings

with the latteragency.



The interrelationshipbetweenthe proceedingsis madeevenmorecomplexby the

federal/stateimplementationaspectsof the federalCleanAir Act (“CAA”) andUSEPA’sFOIA

regulations.As a stateagencychargedwith dutiesunderthefederalCAA, IEPA couldbe consideredan

“authorizedrepresentative”for USEPAandreceivecopiesof confidentialinformationsubmittedto

USEPAunderSection114 oftheCAA, ~pjy if IEPA can demonstratethatstatelawsandproceduresexist

which“provideadequateprotectionto the interestsof affectedbusinesses.”40 C.F.R. §2.301(h)(3)(ii).’

Thus,conflictingdeterminationsin whichthe IEPA andBoardreleaseComEd’sconfidentialinformation

andUSEPAdeterminesthat suchinformationshouldbe protectedcould havefar reachingimplications

for IEPA. Thatis, companieswouldhavenno incentiveto voluntarily cooperateby copyingIEPA on

Section114 responsescontainingconfidentialinformation,andUSEPAmaywell beobligatedto deny

written requestsfrom IEPA for such informationbecauseIEPA will not be able to demonstratethat it will

beableto protectsuchinformationfrom disclosure.

In summary,theduplicativenatureof PCB 04-215andthe USEPA proceeding,

pragmaticefficiencyconsiderations,the prudentconcernwith avoidingconflictingjudgmentsconcerning

thesamematter,andthe Board’slikely interestin havingavailableto it USEPA’sdecisionprior to its

own deliberation,all counselheavily in favorof a stay.

II.

As Respondentcorrectly notes,the Board’sproceduralrulesgoverningmotionsto stay

requirethata“waiver of anydecisiondeadline”supportsuchfilings. 35111.Admin. Code § 101.514.

ComEdhasalreadywaivedthe statutorydecisiondeadlinefor Boardactionin thismatter,by appropriate

filing on June6, 2005. Thestatutorydecisiondeadlineis March29, 2006. However,in responseto

Respondent’sconcern,ComEd is filing contemporaneouslywith thisReply an additionalWaiverof

Deadlinefor BoardAction to takeeffect if, andwhen,the Board staysPCB04-215.

‘The Illinois EnvironmentalProtectionAct doesnot provideIEPA with expressstatutoryauthorityto issuebroad
informationrequestscomparableto theauthorityprovidedto USEPAunderSection 114of the federalCAA. Thus,
40 C.F.R. §2.301(h)(3Xi)is inapplicable.



CONCLUSION

For the foregoingreasons,ComEdrespectfullyrequeststhat its Motion to StayPCB 04-215 be

granted.

Respectfullysubmitted,

COMMONWEALTH EDISON COMPANY

By:_______________
B/ron F.Taylor / 7
ItoshnaBalasubr~4ianian
SidleyAustin Brown& WoodLLP
BankOnePlaza
10 SouthDearbornAve.

Chicago,Illinois 60603
(312)853-7000

AttorneysforCommonwealthEdisonCompany
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